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A) What are the main elements which inform discussion about any “internal market”?  

  

Any internal market between two or more territories, each with their own regulatory 

jurisdiction and capacity to enact different laws and rules, will be shaped by certain 

fundamental decisions about its scope and structure.    
  

Those decisions start with the level or depth of ambition that should underpin economic 

integration between the relevant territories.  In particular:  
  

1) how will barriers to trade between the constituent territories be defined?  
  

Will the idea of a barrier to trade be limited to a basic promise of non-discrimination 

between domestic and imported goods / services?  If so, then those territories have agreed 

to create only a very limited “internal market” indeed.    
  

Or will the idea of a barrier to trade be expanded so as to include regulatory obstacles that 

arise from the mere existence of simple variations in how different territories regulate the 

sale of goods or provision of services?  Such regulatory barriers to trade have the inherent 

effect of compartmentalising national markets and the chief ambition of any real internal 

market is to address them.    
  

2) how will distortions of competition between the constituent territories be defined?   
  

Different regulatory standards impose different compliance costs upon economic actors: 

higher standards are usually associated with higher costs and (in some eyes) reduced 

competitiveness.  How far is that a problem?    
  

Some people see such different compliance costs, arising from territorial variations in 

regulatory standards, as an artificial distortion of merit-based competition between private 

undertakings that needs to be eliminated.    
  

Other people believe that the existence of different compliance costs can actually have a 

positive effect: by encouraging undertakings to select the optimal jurisdiction for their 

regulatory needs, and locate their business in that territory, we can stimulate competitive 

pressure between different legislatures to improve their output and meet the real needs of 

the market.    
  

Though for many people, of course, that competition between legislatures is precisely the 

problem: it is a polite way of saying that private undertakings can engage in “social 

dumping” by picking the territory that has the most permissive standards, forcing other 
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legislatures to try to win back lost business by engaging in their own deregulatory processes 

– encouraging a cycle which will lead to lower standards for all.  

    

Having decided which barriers to trade / distortions of competition are to be considered 

problematic, the architects of any internal market then need to identify which specific 

techniques of market management will translate their ambition for economic integration into a 

concrete regulatory reality.  For that purpose, we have two main models to choose between:   
  

1) mutual recognition.    

  

The existence of different territories, each with their own independent legislative power, 

obviously leads to the existence of different regulatory regimes in each jurisdiction.  But 

the principle of mutual recognition says: any good which is lawfully sold or service which 

is lawfully provided in Territory X, should be allowed to be lawfully sold / provided also 

in Territories Y and Z, without having to comply with any further standards, checks or 

requirements in the host country.    
  

That principle of mutual recognition solves the problem of barriers to trade and does so in 

a relatively straightforward way: differences in national law exist, and no-one is trying to 

change that, but they cannot be used as an excuse to hinder the free sale of goods and 

provision services across the entire internal market.    
  

However, mutual recognition obviously leaves intact any distortions of competition that 

might arise from different regulatory standards and indeed actively encourages the process 

of regulatory competition between different territories.    
  

Most of all: mutual recognition means that there are significant limits on the ability of any 

given territory to set and enforce its own social policy choices in a truly effective and 

systematic manner.  Territory X might ban the production of GMOs within its own borders 

– but it cannot stop the importation of GMOs which have been lawfully produced in 

Territory Y.  Territory Y might prohibit commercial gambling by its own companies – but 

it cannot stop the provision of gambling services to its citizens by companies lawfully doing 

so in Territory Z.    
  

2) harmonisation.    

  

Here, a central regulatory body is capable of adopting a single regulatory standard that must 

be complied with by all the territorial jurisdictions within the internal market.  Once again, 

goods lawfully sold / services lawfully provided in Territory X must be able to be lawfully 

sold / provided in Territories Y and Z as well – because if we all have the same rules, there 

is no reason to prevent or restrict cross-border trade.  
  

Harmonisation obviously solves the problem of barriers to trade that arise from mere 

differences between national laws.  It also eliminates any distortions of competition that 

arise from the existence of regulatory variations across territories.  
  

But harmonisation is obviously difficult to reconcile with the idea of regional regulatory 

autonomy; or with any significant potential for a system of regulatory competition; and of 
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course, with any real scope for reflecting local policy preferences in the applicable 

regulatory choices and standards.    

  

In reality, no internal market is going to be built simply upon one or other extreme of absolute 

mutual recognition or complete harmonisation.  Instead, we have to find the answers to more 

real-world questions:   
  

1) How will the principle of mutual recognition and the practice of harmonisation be 

combined together, suitably adapted and appropriately qualified, so as to find a 

workable system that reconciles the competing interests at stake: respecting each territory’s 

regulatory autonomy, while promoting cross-border trade within the internal market, at the 

same time as protecting important social policy objectives?  
  

2) That includes making provision for a level-playing field between the territories, i.e. which 

additional “flanking” policies will be required to ensure that the greater economic 

integration offered by the internal market is based on competition which is both free and 

fair: e.g. competition rules, state aid rules, minimum social / environmental standards etc.  
  

3) It’s not just about finding the right balance between regulatory autonomy, cross border 

trade and social policy in the abstract.  It’s also about creating the institutions, structures 

and processes that will operationalise the entire system in practice; and in particular, 

that will create and maintain the conditions for mutual trust between the relevant actors, 

which is essential for the system to function smoothly – for example, when it comes to 

independent and impartial enforcement and dispute settlement.  But of course, the converse 

may equally be true: it’s also about identifying what balance between autonomy, trade and 

social policy – and what level of mutual trust – that one’s existing or possible institutions, 

structures and processes are actually or realistically capable of generating and supporting.    
  

Three key points emerge from those underpinning principles.  

  

First, every “internal market” is a product of its own unique circumstances and conditions.  It 

is defined by how all of the above variables interact: the substantive balance between regulatory 

autonomy, greater trade and social interests; together with the potential and the limits created / 

imposed by its underpinning institutional framework.    
  

Secondly, the relative weight of those variables will inevitably vary from sector to sector; and 

the balance struck, or compromises reached will inevitably change and evolve over time.  

Internal markets are not end-states or final destinations: they are ongoing frameworks and 

processes for managing economic relations between their constituent territories.    
  

Thirdly, the wide range of ways in which it is possible to conceive of the relevant problems, 

design workable solutions and operationalise such approaches into institutional and legal 

practice mean that internal markets should not be reduced to overly simplistic models, e.g. 

which equate “policy diversity” with an imperfectly functioning internal market or assume that 

strict centralised harmonisation is the only viable way to integrate constituent economic units 

effectively.  On the contrary: internal markets can and do offer a wide range of regulatory 

responses to similar regulatory challenges – all of which are equally “valid” even if they reflect 
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different understandings of the relevant problem / solution / underpinning institutional and 

legal environment.      

  

B) What lessons can we learn from the experience of the internal market that we are 

most familiar with already, i.e. the EU internal market?  

  

There are lots of “internal markets” in the world, particularly in federal states such as the USA, 

Canada and Australia.  On the international plane, few trade agreements or arrangements could 

be described as going so far as to constitute an “internal market”.  But there are exceptions, 

among which the oldest, most developed and most influential is the EU internal market – which 

provides a model for other forms of regional economic integration (e.g.) in South America and 

South East Asia.    
  

In the EU context, we tend to distinguish several strands of internal market management:  

  

1) In the absence of central harmonisation, each Member State is free to regulate its own 

market as it sees fit – but subject to a presumption of mutual recognition, so that goods 

lawfully made / services lawfully provided in Member State X can be lawfully sold / 

provided in Member States Y and Z.    
  

However, that presumption of mutual recognition is not absolute: it can be rebutted by the 

host state on a wide range of public interest grounds, e.g. public security, public health, 

environmental protection, consumer protection – any one of which might justify the host 

state insisting that imported goods or services do still need to meet its particular regulatory 

standards (in addition to those of their home territory).  
  

A key feature of the EU system is that these pre-harmonisation free movement rules are 

enforceable directly by individual citizens and businesses (as well as public authorities).  

That also means the courts have a key role to play in the interpretation and application of 

the EU internal market.  
  

2) There is a power of central harmonisation at the Union level – but the technique of 

harmonisation within the EU tends to be relatively limited in scope.  The EU usually defines 

only those common standards which are required to protect the essential public interest 

requirements at stake in any given field; but otherwise leaves all remaining (non-essential) 

regulatory choices to the individual Member States.    

  

Nevertheless, the very fact that such limited harmonisation has been achieved, is capable 

of justifying a stronger obligation of mutual recognition: after all, if we all protect our 

essential public interests in the same way, there is less cause to object to the lawful sale of 

goods / provision of services, just because they don’t meet the precise local, but non-

essential, regulatory standards of the host state.  So: post harmonisation, the grounds for 

limiting cross-border trade tend to be more narrowly and strictly defined, e.g. to deal with 

public safety emergencies.  

  

3) In addition, the EU adopts various flanking policies, designed to ensure that the 

competitive forces within the internal market, generated by the processes of mutual 

recognition and limited harmonisation, are both properly free and suitably fair – 
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competition law, state aids restrictions, minimum standards of protection for the 

environment, workers and consumers.  

  

By those means, the EU removes many barriers to trade (but not all); eliminates certain 

distortions of competition (but not every one of them); and controls the conditions for 

regulatory competition between states (but without excluding it entirely).  And as we said 

before, the precise balance struck – the true nature of the  

“internal market” – varies across sectors and changes across time.    
  

Just as importantly, however: the EU’s particular approach to internal market building has not 

evolved in the abstract; it both shapes and is shaped by the co-evolution of a unique institutional 

structure, i.e. one that seeks to facilitate and service the operation of its internal market – but 

also to define and influence its nature and indeed to mould and limit its development.  
  

E.g. we have a central Union legislature which is designed to ensure a balanced representation 

of interests – which, in the case of the Member States, is influenced but not entirely determined 

by population size (especially in situations where unanimity is required).    
  

E.g. that central Union legislature is not in any sense sovereign and its law-making powers 

are in no way unlimited.  On the contrary: the EU’s powers of central harmonisation are 

exhaustively listed; their exercise has to be justified on objective grounds; they must comply 

with various principles designed to protect the interests of constituent territories (such as the 

principles of subsidiarity and proportionality); and they are also subject to various express 

limits (e.g. expressly excluding any power to harmonise certain aspects of national law).  
  

E.g. the EU internal market is dependent upon complex administrative structures – generally 

centred around the European Commission, as well as various EU level agencies, but largely 

comprising networks of national civil servants from across the Member States – which together 

monitor and enforce the system: they constantly engage in processes to exchange information, 

coordinate responses, allocate jurisdiction, decide on market authorisations, penalise 

infractions etc.  
  

E.g. there are complex judicial structures – dependent on the central authority of the European 

Court of Justice, but again based primarily on the work of the national courts and tribunals 

across each Member State – that interpret and enforce the Treaties, settle disputes about the 

scope or effects of internal market rules, and protect individual rights from infringement.    
  

Indeed: perhaps the most striking institutional aspect of the EU system (particularly when 

compared to that of the UK) is not only the existence of an autonomous legislative body, 

capable of representing the interests of each constituent territory, and endowed with a carefully 

delimited range of centralised regulatory powers; but also the enormous importance placed by 

the EU system upon the need for genuinely independent and impartial systems of 

administrative and judicial supervision, dispute settlement and enforcement.    
  

The latter includes a clear and sophisticated body of principles which govern the constitutional 

status of internal market law and its legal effects within the constituent legal systems of the 

Member States; as well as who precisely can enforce the rules of the Internal Market and the 

concrete standards of judicial protection they are entitled to expect if their rights are infringed.    
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So, the lessons from the EU are clear: how you define and implement your “internal market” – 

not only in substantive but also in institutional terms – has a profound influence upon your 

constitutional settlement, including the balance of power between the devolved and central 

authorities; as well as between the legislative, executive and judicial branches of government.  

And vice versa: the constitutional settlement reached between the participating territories will 

decisively influence the type of internal market that binds those territories together – not only 

its ambition, but also its limits; not only its benefits, but also its problems.    
  

C) Some (tentative) questions about / arising from the UK debate on creating /  

maintaining an “internal market”  

  

Looking at the UK debate, in comparison with the EU experience, we can make a number of 

points – bearing in mind that we can only work with the publicly available information; and 

that the UK’s internal choices will be heavily influenced / constrained by its future external 

trade policy – not least as regards future economic relations with the EU itself.  
  

1) An important starting point is surely to recognise that the EU has (for decades) acted as 

a conscious, systematic and effective motor of internal market reflection / oversight / 

management on behalf of its Member States. Without it, the UK authorities will need to find 

another forum / mechanism to “mainstream” internal market thinking into UK law and 

policy making.    
  

2) As yet, there is little clarity about what the fundamental ambition of the UK internal 

market should be.  Which barriers to trade and / or distortions of competition should be 

considered objectionable within the context of the UK market?  What should be the appropriate 

role for / limits of centralised harmonisation?  What regulatory space should be left to the 

devolved administrations?  How far should that regulatory autonomy be qualified by 

obligations of (absolute or partial) mutual recognition across the constituent territories of the 

UK internal market?  
  

3) In particular: political attention has focused on the need to identify “common 

frameworks” across the UK for the period immediately after withdrawal [assuming a “no deal” 

departure] / expiry of the transitional period [assuming the Withdrawal Agreement enters into 

force].  By contrast, there has been much less discussion of the (equally if not even more 

important) question of which horizontal principles / rules should govern trade relations 

within the UK in the absence of any central legislation from Westminster.  In other words: 

which “default market guarantee” should apply to trade in goods and services between 

England, Scotland, Wales and Northern Ireland in the absence of a common regulatory regime 

across the entire UK?  That question will become more pressing if (as promised by the UK 

Government) withdrawal leads to significantly greater devolved legislative powers and 

therefore greater scope for territorial divergence within the UK internal market, yet without the 

internal market framework which was previously provided by EU law to provide overall 

parameters and direction.    
  

4) Similarly: even as regards the debate about “common frameworks”, the publicly 

available documentation reveals little clarity about the principles that should govern the 

grounds for / constraints upon / character of / limits to centralised harmonisation and its 
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relationship to the exercise of devolved competences.  In particular, the criteria being used to 

describe when / where “common frameworks” are required appear ill-defined and highly 

malleable: to talk in terms of (e.g.) “ensuring the functioning of the UK internal market while 

acknowledging policy divergence” or (e.g.) meeting the needs of “new external trade deals”, 

is merely to restate the obvious problem, not to provide any useful criteria to aid in its 

resolution.  Moreover, the process of identifying areas where “common frameworks” are 

required appears to be primarily a matter of short-term crisis management under the EU 

Withdrawal Act 2018, based on conducting a “sifting exercise” through the EU’s own unique 

inheritance of what an “internal market” can / should look like.  That may be understandable, 

given the wider political crisis created by Brexit – but choices made in crisis-management 

mode are likely to leave a lasting impression / constraint upon the UK’s future courses of 

action.  
  

5) Nor is there much evidence of reflection upon the need to revise / devise institutional 

structures (legislative / administrative / judicial) that would create the sort of independent and 

impartial governance system required to manage territorial relations within the UK internal 

market.  On the contrary: it seems that the UK internal market will rely largely on existing 

constitutional institutions and processes (particularly as regards legislative power).  On any 

analysis, the existing constitutional settlement is lop-sided against the interests of the devolved 

administrations.  In an internal market context, the problem is amplified by the vast differences 

in population size and economic weight between England (on the one hand) and Scotland, 

Wales and Northern Ireland (on the other hand): one would normally expect such enormous 

empirical imbalances to be “corrected” by the (independent and impartial) governance 

structures of the internal market; instead, the existing UK constitutional settlement looks set to 

reflect and reinforce the fact of England’s demographic and economic dominance.    

  

6) There is as yet little clarity about how the concepts / principles / rules which together 

constitute and manage the UK internal market should graft onto / interact with the rest of 

the UK / devolved legal systems – not least as regards the question of “who owns” the UK 

internal market.  Will it be an essentially inter-governmental regime, wherein information 

sharing, negotiations, decisions, dispute settlement and enforcement all take place at an 

essentially political level – but “the law is the law” when it comes to the rights and obligations 

of citizens and businesses on the ground within each territory?  Or will the UK internal market 

also belong directly to individuals – creating concrete legal rights and obligations, 

enforceable through the courts: for example, to challenge the lawfulness of executive or even 

legislative action and / or to seek remedies such as compensation for losses suffered through 

public action which is contrary to the underpinning UK internal market framework?  
  

7) The debate over the UK internal market is also being shaped and arguably distorted by 

certain immediate political challenges.  In particular: in order to secure greater unionist 

support for the “Irish backstop” provisions of the proposed Withdrawal Agreement, the 

Government has repeatedly promised that Northern Irish businesses should enjoy 

unhindered access to the market in Great Britain.  On their face, such promises are difficult 

to square with the division of competences between Westminster and Scotland / Wales.  They 

also seem to offer Northern Ireland a highly privileged position within the future UK internal 

market (apparently) without any guarantee of reciprocity.  Unless and until such promises are 

translated into concrete proposals and plans, their full implications remain unclear – but the 

guarantee of borderless trade between the Republic and Northern Ireland, together with a one-
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way offer of privileged market access from Northern Ireland to Great Britain, surely raises 

difficult questions about the future design and management of the UK internal market as a 

whole.  
  

8) It might be tempting to suggest that these are all problems and challenges that can be 

addressed and resolved as and when they arise, over time and through experience.  As observed 

above, it is true that internal markets are best conceived as on-going processes rather than static 

end-states.  But there are risks simply to allowing the UK internal market to unfold through 

practice and with minimal initial design and preparation for its fundamental principles and 

institutions.  Not least: such a laissez  

faire approach by the UK’s governments could open the door to private individuals and 

businesses using legal disputes before the courts, inviting the judges to articulate the basic 

principles that should govern the character and operation of trade relations between 

England, Scotland, Wales and Northern Ireland.  The EU experience is again highly 

instructive here: after all, the ECJ’s landmark judgment in Cassis de Dijon arguably had a more 

profound impact upon the Single Market than any other single institutional decision or 

intervention.  And the UK courts already have 45 years of relevant experience to draw upon, 

based on their own interpretation and application of the fundamental concepts and rules 

underpinning the EU’s internal market.  It is therefore not very far-fetched to imagine that, if 

the UK’s political leaders fail to express and systematise the principles of their own internal 

market project, the UK’s lawyers and judges will finds ways to fill the vacuum.    
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